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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

 

MWR HOLDINGS, LLC, 

 

Petitioner, 

 

v. 

 

THEODORE A. STONER, 

 

Registrant. 

 

 

Cancellation No. 92059305 

 

Mark: BONGO BI-LINGO BUDDY 

 

Reg. No.: 3,700,403 

 

Registered: October 20, 2009 

 

 

 

PETITIONER’S REPLY IN FURTHER SUPPORT OF ITS  

MOTION FOR SUMMARY JUDGMENT 

 

 In his attempt to show use of his trademark prior to its registration date, Registrant 

Theodore A. Stoner’s (“Stoner”) asks the Trademark Trial and Appeal Board to essentially create 

the existence of a business based on attorney argument and speculation. Despite allegedly 

operating a business advertising and selling the services listed in U.S. Reg. No. 3,700,403 (the 

“‘403 Registration”) for the past eleven years, Stoner has been unable to come forward with a 

single document substantiating that use – i.e., advertising or sale of his BONGO BI-LINGO 

BUDDY mark in connection with the services listed in the ‘403 Registration (the “‘403 

Services”) prior to the October 20, 2009 registration date of the ‘403 Registration. This complete 

lack of evidence of any kind fails create a genuine issue of material fact as to the nonuse of 

Stoner’s mark, and for that reason the Board should grant Petitioner MWR Holdings, LLC’s 

(“Petitioner”) motion for summary judgment.
1
 

                                                 
1 The instant reply is directed to Petitioner’s Motion for Summary Judgment. Per the TTAB 

rules, Petitioner will respond to Stoner’s Cross-Motion for Summary Judgment within the 

appropriate time frame. 
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 Stoner’s opposition to Petitioner’s motion for summary judgment is unaccompanied by 

any evidence of any evidentiary value to this proceeding. The opposition consists primarily of 

attorney argument, which is no substitute for actual evidence and should certainly not carry the 

day. See Enzo Biochem, Inc. v. Gen-Probe Inc., 424 F.3d 1276, 1284 (Fed. Cir. 2005). Stoner 

also attempts to introduce evidence for the Board’s consideration, but fails to submit that 

purported evidence with an affidavit or declaration as required by the Federal and TTAB rules. 

See, e.g., TBMP § 528.05(a), 528.05(b). This “evidence” need not even be considered by the 

Board. However, even considering these documents on their face in the context of this motion, 

they fail to establish what Stoner thinks they establish, and they fail to raise a genuine issue of 

material fact. 

ARGUMENT 

 “Summary judgment is proper, after adequate time for discovery and upon motion, 

against a party who fails to make a showing sufficient to establish the existence of an element 

essential to that party’s case …. In such a situation, there can be no genuine issue as to any 

material fact.” Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986). In this case Stoner has 

failed to come forward with any evidence to raise a genuine issue of material fact as to the 

nonuse of his mark prior to its registration date. Rather, Stoner has tried to survive summary 

judgment with conclusory allegations and attorney argument, neither of which is a substitute for 

actual evidence, and neither of which will overcome a motion for summary judgment. See, 

Ferring B.V. v. Barr Lab., 437 F.3d 1181, 1193 (Fed. Cir. 2006) (“Conclusory allegations and 

attorney arguments are insufficient to overcome a motion for summary judgment.”); Enzo 

Biochem, 424 F.3d at 1284 (“Attorney argument is no substitute for evidence”); Glaverbel 

Societe Anonyme v. Northlake Mktg. & Supply, Inc., 45 F.3d 1550, 1562 (Fed. Cir. 1995) (“There 
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must be sufficient substance, other than attorney argument, to show that the issue requires 

trial.”). Stoner has not made of record any document that shows that he used the BONGO BI-

LINGO BUDDY mark in commerce in connection with the ‘403 Services before his registration 

date. 

1. Petitioner has made a prima facie case of non-use prior to the registration date of 

the ‘403 Registration. 

 

As an initial matter, Petitioner has come forward with a prima facie showing sufficient to 

shift the burden of production to Stoner. Among other things, Petitioner has proffered: Stoner’s 

admitted lack of any sales for the ‘403 Services (Registrant’s Motion for Summary Judgment, 

Exh. D at pp. 2-3); Stoner’s admission that the ‘403 Services are used only to promote his other 

goods (id.); and Stoner’s failure to produce any documents showing use of the ‘403 Registration 

in commerce prior to the registration date of the ‘403 Registration. Petitioner’s evidence is 

consistent with the evidence in prior TTAB cases made by summary judgment movants. For 

example, in The Clorox Company v. Hermilo Tamez Salazar, 108 USPQ2d 1083 (TTAB 2013), 

an opposer moved for summary judgment of a lack of bona fide use prior to filing on the basis of 

discovery responses and a declared statement by the applicant. The TTAB found that the opposer 

had made a prima facie case of nonuse. Id. Similarly, in Meundies, Inc. v. Drew Massey dba 

Myundies Inc., 2014 WL 4219121, *2-3 (TTAB August 13, 2014), the petitioner sought 

cancellation based on interrogatory and document request responses. Petitioner’s case here is 

consistent with the amounts of evidence that the TTAB has previously found to be a prima facie 

case. Petitioner’s showing is similarly strong in light of the fact that in order to make its case it is 

required to prove a negative for which any evidence is in the possession of Stoner. See Piedmont 

and Arlington Life-Ins. Co. v. Ewing, 92 US 377, 380 (1875) (“While it may be easy enough to 

prove the affirmative of [a] question[], it is next to impossible to prove the negative.”); Martal 
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Cosmetics, Ltd. v. Int’l Beauty Exch. Inc., 2007 WL 895697, *27 (E.D.N.Y. March 22, 2007) 

(noting that “where the resolution of a claim requires the movant to prove a negative fact, the 

burden shifts to the non-movant.”). 

Finally, Petitioner notes that Stoner has not disputed Petitioner’s standing to bring this 

Motion for Summary Judgment. As the record in this case makes clear, Petitioner’s pending 

trademark application was refused registration based on Stoner’s ‘403 Registration (see office 

action and response attached to Stoner’s opposition as Exhibit 21, P00123 – P00150), which 

confers standing upon Petitioner to bring this cancellation proceeding and this motion. 

2. Stoner has not used the BONGO BI-LINGO BUDDY mark in the sale or 

advertising of the ‘403 Services prior to registration. 

 

In response to Petitioner’s prima facie showing that Stoner has failed to use the BONGO 

BI-LINGO BUDDY mark in the sale or advertising of the ‘403 Services prior to his registration 

date, Stoner has failed to come forward with any actual evidence of such sale or advertising. 

Stoner has pointed to several documents in its document production, as well as his self-serving, 

conclusory interrogatory responses. As mentioned above, the Board need not even consider these 

documents as they are not properly before the Board as evidence – having not been properly 

introduced with an authenticating affidavit as required by the rules. However, as set out more 

fully below, none of this material (even if properly made of record) would allow a reasonable 

fact-finder to decide that Stoner had used its mark with the relevant services prior to his 

registration date. 

Two of the documents Stoner brings to the Board’s attention are documents 000107 and 

000110 of Stoner’s document production (attached hereto as Exhibit F)
2
. Significantly, however, 

                                                 
2 For the convenience of the Board and the sake of clarity, Petitioner has continued the exhibit 

numbering from its opening brief. 
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these documents contain no dates. Without any way of knowing when the documents were 

created, these documents cannot serve as evidence that Stoner was using or advertising its mark 

prior to the registration date
3
. Indeed, had these documents actually been created prior to the 

registration date, it would have been a mere formality for Stoner to include a declaration as to 

when these documents were created, or even make a statement in the motion as to when they 

were created. The fact that he did not include such a declaration, or introduce the documents 

through a declaration, is itself evidence that the documents were created after the registration 

date. Nor is it a justifiable inference for the Board to infer a date for these documents out of 

whole cloth when the creation date could just as easily be after registration as before. There is no 

way for a reasonable fact finder to look at these documents and determine whether Stoner’s 

BONGO-BI-LINGO BUDDY mark was used in connection with the relevant services prior to 

the registration date, and they therefore do not create a factual dispute.  

Another document proffered by Stoner to demonstrate his purported advertisement of the 

mark in connection with the ‘403 Services is document 000109 of Stoner’s document production 

(attached hereto as Exhibit G). Stoner contends that this document reveals that he advertised the 

‘403 Services prior to his registration. However, nowhere in this document does it even make 

mention of the ‘403 Services. In fact, the document explicitly lists “product categories available 

for licensing” by Stoner, and the ‘403 Services are not included in that list. Even properly made 

of record, this document cannot serve as evidence that Stoner was using the ‘403 Services prior 

to his registration date. If anything, document 000109 is evidence that Stoner was not using the 

‘403 Services as of June 10, 2004 because he does not list the ‘403 Services. 

                                                 
3 Petitioner notes that document number 000110 contains a copyright date of 1999 for the image 

of a cat, but Stoner has not alleged use of his BONGO BI-LINGO BUDDY mark until 2004 so 

this cannot be the date of the document as a whole. 
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Similarly, Stoner points to document 000111 of his document production (attached hereto 

as Exhibit H) to show advertisement of the ‘403 Services, and yet this document uses neither the 

mark BONGO BI-LINGO BUDDY nor makes any mention of the ‘403 Services. Clearly, this 

document does not serve as evidence that Stoner was using the BONGO BI-LINGO BUDDY 

mark in connection with the ‘403 Services prior to the registration date, or evidence of any fact 

relevant to this proceeding. 

Finally, Stoner offers his own interrogatory response to attempt to create a genuine issue 

of material fact, in which Stoner states in a conclusory manner that he has advertised the ‘403 

Registration in connection with his goods and services (attached hereto as Exhibit I). Notably, 

the response contains no specifics as to whether Stoner was allegedly conducting these activities 

prior to the registration date, and it does not specify whether the advertising was done for the 

‘403 Services. Even more importantly, Stoner’s interrogatory response is unaccompanied by any 

supporting factual evidence to create a genuine issue of material fact. See Carter v. Clark 

County, 459 Fed. Appx. 635, 636 (9th Cir. 2011) (refusing to find a genuine issue on summary 

judgment where the only evidence submitted by the non-movant was “his vague, conclusory 

answers to [the movant’s] interrogatories”, deeming the responses uncorroborated and self-

serving). Rather, Stoner is hoping that the mere statement that he uses the BONGO BI-LINGO 

BUDDY mark will be enough to survive summary judgment. None of this material is evidence 

that a reasonable fact-finder could use to rule in favor of Stoner on this issue, and the Board 

should grant Petitioner’s Motion for Summary Judgment. See Opryland USA Inc. v. Great Am. 

Music Show, Inc., 970 F.2d 847 (Fed. Cir. 1992) (“A factual dispute is genuine if, on the 

evidence of record, a reasonable fact finder could resolve the matter in favor of the non-moving 

party.”). 
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3. Stoner has not engaged in commerce with the BONGO BI-LINGO BUDDY mark 

for the ‘403 Services prior to the registration date. 

 

Stoner’s argument that he has engaged in commerce with the BONGO BI-LINGO 

BUDDY mark in connection with the ‘403 Services similarly fails due to a lack of any evidence 

to support his case. Just like the applicant in The Clorox Company, Stoner argues that his 

discovery responses are not what they appear to be, and that they are being taken out of context. 

108 USPQ2d 1083. However, just like the applicant in The Clorox Company, Stoner has failed to 

come forward with any evidence to even suggest otherwise, or to provide context for those 

statements. Id. 

Stoner argues that an article he produced as document number 000068-000070 (attached 

hereto as Exhibit J) demonstrates that he has rendered the ‘403 Services in commerce. However, 

the only reference of any kind made to Stoner in this article is a portion of one sentence: “…and 

Bongo Cats were dancing around the show floor (or was that us every time we heard their salsa 

beat?)” This “evidence” does not even mention the BONGO BI-LINGO BUDDY mark, does not 

mention any services of any kind being provided by Stoner, and provides no information of any 

kind to support the claim that Stoner was using the mark in commerce. Again, even if this 

document was properly made of record, it establishes no fact of any relevance to this case, much 

less a genuine issue of fact. 

 Stoner’s only remaining alleged evidence is a set of two pictures, produced as document 

numbers 000085 and 000086 (attached hereto as Exhibit K). The documents were not submitted 

with any affidavit to provide any context for the pictures. They also contain no dates that might 

show that they pertain to activities taken prior to the registration date. In short, these pictures 

have no evidentiary value of any kind in the context of this summary judgment motion. 
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 Stoner has failed to put forward even one page of evidence showing that he used the 

BONGO BI-LINGO BUDDY mark as a trademark with the ‘403 Services prior to his 

registration date. For a business alleging use of its mark in the ordinary course for many years, it 

is surprising and illuminating that Stoner does not have a single invoice, or receipt, or event 

program, or any other similar document from prior to his registration date. It is equally surprising 

that Stoner could not provide a declaration – from himself or even one of his alleged customers – 

attesting to some relevant facts or providing context for his purported “evidence”. If Stoner’s 

alleged use was anything more than use made to reserve a mark, he would have had some of this 

evidence available. The inescapable conclusion from this overwhelming scarcity of evidence is 

that Stoner did not make use of the BONGO BI-LINGO BUDDY mark in connection with the 

‘403 Services prior to his registration date. Stoner has not created a genuine issue of material fact 

to suggest otherwise, and the Board should grant Petitioner’s motion for summary judgment. 

CONCLUSION 

For the foregoing reasons, Petitioner respectfully submits that there is no genuine dispute 

of material fact, and that Petitioner is entitled to judgment as a matter of law that Stoner has 

failed to meet the requirements of 15 U.S.C. § 1127 with respect to the ‘403 Registration. 

Accordingly, the ‘403 Registration should be cancelled as void ab initio. 

/// 

 

/// 

 

/// 
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